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ʼNa̱mǥis First Nation Land Code

[bookmark: _Toc47109247][bookmark: _Toc49923247][bookmark: _Toc49923418][bookmark: _Toc49967613][bookmark: _Toc50722592]Preamble	Comment by Samantha Webster: Add existing preamble
Whereas ʼNa̱mǥis First Nation is continuously taking steps towards self-governance by rejecting the systems of the Indian Act; 
And Whereas the Government of Canada has adopted the principles of the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) and ʼNa̱mǥis First Nation; ; 
And Whereas ʼNa̱mǥis First Nation continues to assert its rights and title over the entirety of the territory, including the reserve lands, and it is the ‘Namgis First Nation’s intention and understanding that enacting the 2019 Land Code and enacting this Land Code does not affect our claims to Aboriginal title and Aboriginal rights over our territory; 
And Whereas ʼNa̱mǥis First Nation has the right to manage and protect the lands and resources as the ancestors have done for generations;   
And Whereas ʼNa̱mǥis First Nationis committed to protecting the lands, waters and resources within its territory, including its reserve lands;;
And Whereas ʼNa̱mǥis First Nationis committed to building a sustainable economy for ʼNa̱mǥis First Nationand its Members;
And Whereas ʼNa̱mǥis First Nation continues to seek opportunities for Members to return home and connect with the land, waters and resources;
And Whereas ʼNa̱mǥis First Nation strives to reintegrate traditional values, laws and practices into land management; 
And Whereas ʼNa̱mǥis First Nationaims to create processes relating to reserve land management that are inclusive of its Members; 
And Whereas ʼNa̱mǥis First Nationrecognizes the importance of building accountability and transparency into all processes relating to reserve land management;  
And Whereas Further to ‘Namgis First Nation’s assertion of rights to exercise control over its reserve land and resources for the use and benefit of its Members, ‘Namgis First Nation became a signatory to the Framework Agreement on First Nation Land Management on May 4, 2016 and elected to have its reserve lands managed pursuant to a land code, rather than having them be managed by Canada under the Indian Act. 
And Whereas ʼNa̱mǥis First Nationapproved the ’Namgis First Nation Land Code that is dated for reference October 17, 2018;
And Whereas ‘Namgis First Nation approves amendments to the 2019 Land Code by Member approval of this Land Code, which replaces the 2019 Land Code in its entirety. 

[bookmark: _Toc47104450]NOW THEREFORE, THIS LAND CODE IS HEREBY ENACTED AS THE FUNDAMENTAL LAND LAW OF THE ʼNA̱MǤIS FIRST NATION.
[bookmark: _Toc47109248][bookmark: _Toc49923248][bookmark: _Toc49923419][bookmark: _Toc49967614][bookmark: _Toc50722593][bookmark: _Toc390173939]
[bookmark: _Toc50725069][bookmark: _Toc209619577][bookmark: _Toc47104451]PART 1
[bookmark: _Toc47109249][bookmark: _Toc49923249][bookmark: _Toc49923420][bookmark: _Toc49967615][bookmark: _Toc50722594][bookmark: _Toc50725070][bookmark: _Toc390173940][bookmark: _Toc209619578]PRELIMINARY MATTERS

[bookmark: _Toc50725071]


1. [bookmark: _Toc209619579][bookmark: _Toc49967617][bookmark: _Toc50722596][bookmark: _Toc390173942]Enactment of Amendments 

1.1 The 2019 Land Code is amended by repealing the 2019 Land Code and enacting this Land Code as the fundamental law of ‘Namgis First Nation. 

2. [bookmark: _Toc209619580]Definitions

Clarification 

2 
2.1 Any words or terms used in this Land Code which are defined in the Framework Agreement shall have the same meaning as in the Framework Agreement, unless the context otherwise requires.

Definitions

2.2 The following definitions apply in this Land Code: 	Comment by Samantha Webster: Original LC has additional definitions - should these be included? 	Comment by Holly Vear: While we continue our review, we can decide if additional terms require defining, but I think this is a good starting point to keep the LC more streamlined. 

"2019 Land Code” means the ‘Namgis First Nation Land Code, dated for reference October 17, 2019; 

"Allotment” means an Allotment of ‘Namgis First Nation Land granted under section 34;

“Canada” means His Majesty the King in Right of Canada;

“Common-Law Partnership” means the relationship between two (2) persons who are cohabiting in a conjugal relationship;

“Community Expropriation” means an Interest or Licence acquired by ‘Namgis First Nation in accordance with section 19; 

“Community Land” means any ʼNa̱mǥis First Nation Land in which all Members have a common interest; 

“Council” means the Chief and Council of the ʼNa̱mǥis First Nation or any successor elected government of the ʼNa̱mǥis First Nation;

“Eligible Voter” means, for the purpose of voting in respect of Land matters under this Land Code, a Member who has attained eighteen (18) years of age on or before the day of the vote;

“Extended Family”, in respect of a person, means the person’s grandparent, uncle, aunt, first degree cousin, grandchild, and/or any other relation or relationship that Council may add by law; 

“First Nations Lands Register” means the register established pursuant to clause 51 of the Framework Agreement and regulated by the First Nations Land Registry Regulations or any successor land register that may be established to replace the First Nation Lands Register;

“Framework Agreement” means the Framework Agreement on First Nation Land Management, entered into between Canada and the signatory First Nations on February 12, 1996, and amended to include ʼNa̱mǥis First Nation on May 4, 2016;

“Immediate Relatives”, in respect of a person, means the person’s parent, sister, brother, child, and Spouse;  

“Individual Agreement” means the Individual Agreement providing for the specifics of the transfer of administration made between ʼNa̱mǥis First Nation and Canada in accordance with the Framework Agreement;

“Interest”, in relation to ‘Namgis First Nation Land, means any Interest, right or estate of any nature in or to that Land, including a certificate of possession, certificate of entitlement, lease, easement, right of way, Life Estate, servitude, or profit à prendre, but does not include title to that Land;      

“Land” or “ʼNa̱mǥis First Nation Land” means any reserve Land that is subject to this Land Code;

“Lands Management Advisory Committee” means the committee established under Part 6 of this Land Code; 

“Leasehold” means an Interest granted under this Land Code or the 2019 Land Code, including a sub-lease, giving a person the exclusive right of use and possession of the lands, upon agreed conditions, for a specified time;

“Licence” in relation to ʼNa̱mǥis First Nation Land, means any right of use or occupation of that Land, other than an Interest in the Land;

"Life Estate” means a non-transferable Interest in an Allotment that grants an individual a right to use and occupy a specified home, structure, area or parcel of land, but such Interest is limited to or measured by the life of the individual holding it;  

“Meeting of Members” means a meeting to which the Members are invited to attend described under Part 3; 

“Member” means a person whose name appears or is entitled to appear on the ʼNa̱mǥis First Nation Band Membership List;

“ʼNa̱mǥis First Nation” means the ʼNa̱mǥis First Nation and its Members;

“Spouse” means a person who is married to another, whether by a traditional, religious or civil ceremony, and includes a Spouse by Common-Law Partnership.   
 

3. [bookmark: _Toc390173943][bookmark: _Toc209619581]Interpretation

Interpretation

3 
3.1 In this Land Code, 

(a) the Land Code shall be interpreted in a fair, large and liberal manner;

(b) the word “shall” signifies an obligation that, unless this Land Code provides to the contrary, must be carried out as soon as practicable after this Land Code comes into effect or the event that gives rise to the obligation;

(c) unless it is otherwise clear from the context, the use of the word “including” means “including, but not limited to”, and the use of the word “includes” means “includes, but is not limited to”;

(d) titles and headings have been inserted in the Land Code for convenience of reference only, and are not interpretive aids;

(e) [bookmark: _Ref56600851][bookmark: _Hlk49856826]unless it is otherwise clear from the context, 

(i) a reference to a Part is a reference to a Part of this Land Code,  
(j) 
(k) 
(l) 
(m) 
(n) 
(o) 
(p) 
(q) 
(r) 
(s) 
(t) 
(u) 
(v) 
(w) 
(x) 
(y) 
(z) 
(aa) 
(ab) 
(ac) 
(ad) 
(ae) 
(af) 
(ag) 
(ah) 
(ai) a reference to a section is a reference to a section of this Land Code,
(aj) 
(ak) 
(al) 
(am) 
(an) 
(ao) 
(ap) 
(aq) 
(ar) 
(as) 
(at) 
(au) 
(av) 
(aw) 
(ax) 
(ay) 
(az) 
(ba) 
(bb) 
(bc) 
(bd) 
(be) 
(bf) 
(bg) 
(bh) 
(bi) a reference to a subsection is a reference to a subsection of the section in which the reference occurs, and
(iv) a reference to a paragraph is a reference to a paragraph of the subsection in which the reference occurs, and

(f) unless it is otherwise clear from the context, the use of the masculine includes the feminine, and the use of the feminine includes the masculine;

(g) unless otherwise clear from the context, whenever the singular is used, it will include the plural, and the use of the plural includes the singular;

(h) all references to a time period of days means consecutive days and not business days; 

(i) where the time limited for the doing of an act expires or falls on a Saturday or Sunday, or a First Nation, federal or provincial holiday, the act may be done on the next day that is not a Saturday, Sunday or holiday;

(j) where the time limited for the doing of an act in the ʼNa̱mǥis First Nation administration building falls on a day when the office is not open, the act may be done on the next day that the office is open;

(k) where there is a reference to a number of days or a number of days between two events, in calculating that number of days, the days on which the events happen are excluded; and 

(l) the principles set out in the Preamble to this Land Code may be used to interpret this Land Code.

Culture and traditions 	Comment by Samantha Webster: Keep

3.2 The structures, organizations and procedures established by or under this Land Code shall be interpreted in accordance with the culture, traditions and customs of the ʼNa̱mǥis First Nation.	Comment by Samantha Webster: How does this affect claims to land based on cultural rights?


Language

3.3 The language of the ʼNa̱mǥis First Nation may be used to clarify the meaning of any provision in this Land Code. 

Consistency with Framework Agreement 

3.4 If there is an inconsistency or conflict between this Land Code and the Framework Agreement, the Framework Agreement will prevail to the extent of the inconsistency or conflict.

Paramountcy 	Comment by Samantha Webster: Keep as Model version

3.5 If there is an inconsistency or conflict between this Land Code and any other enactment of the ʼNa̱mǥis First Nation, including a by-law enacted under section 81 of the Indian Act, this Land Code prevails to the extent of the inconsistency or conflict. 

Rights not affected

3.6 This Land Code does not change: 

(a) any Aboriginal, Treaty, inherent rights or other rights or freedoms that pertain now or in the future to the ʼNa̱mǥis First Nation or its Members; or

(b) the fiduciary relationship between Canada and ʼNa̱mǥis First Nation and its Members; or

(c) the by-law powers of Council pursuant to the Indian Act.

Lands and Interests affected

3.7 [bookmark: _Hlk1718875]A reference to Land in this Land Code includes all the Interests and rights, as well as the resources that belong to that Land to the extent these are under the jurisdiction of Canada and are part of that Land, and includes: 

(a) the water, beds underlying water, riparian rights, and renewable and non-renewable natural resources in and of that Land;
 
(b) all the Interests and Licences granted by Canada listed in the Individual Agreement; and
[bookmark: _Toc50725073]
(c) all the Interests and Licences granted by ʼNa̱mǥis First Nation after this Land Code comes into effect. 


Eligible Reserve Land

3.8 Only Land that is a reserve of the ʼNa̱mǥis First Nation is eligible to be governed by ʼNa̱mǥis First Nation as Land under this Land Code.   


4. [bookmark: _Toc49967618][bookmark: _Toc50722597][bookmark: _Toc390173944][bookmark: _Toc209619582]Authority to Govern	Comment by Samantha Webster: Bring original Land Code Secions 3.1 3.2 3.4 3.6

Aboriginal Rights and Title

4 
4.1 [bookmark: _Hlk479672328]The ʼNa̱mǥis First Nation have never ceded, surrendered, or in any way relinquished Aboriginal title to our territory and continue to assert our interests and exercise our Aboriginal rights over our territory, including over ‘Namgis First Nation Land. 

[bookmark: _Hlk488672971]Protection of Aboriginal Rights


4.2 ʼNa̱mǥis First Nation is committed to protecting the Aboriginal rights of the ʼNa̱mǥis First Nation and its Members.


Origin of Authority

ʼNa̱mǥis First Nation traditional teachings speak of the obligation of the people to care for and respect the land. By enacting this Land Code, ʼNa̱mǥis First Nation further confirms this special responsibility.
Flow of Authority

4.3 The authority of the ʼNa̱mǥis First Nation to govern its lands and resources is an integral part of our Aboriginal title and our inherent right of self-government that flows from the Creator to the Members of ʼNa̱mǥis First Nation and from the Members to the Chief and Council according to the culture, traditions, customs and laws of ʼNa̱mǥis First Nation.

Legal Capacity

4.4 For any purpose related to ʼNa̱mǥis First nation Land, ʼNa̱mǥis First Nation shall have the legal capacity to acquire and hold property, to borrow, to contract, to expend and invest money, to be a party to legal proceedings, to exercise its powers and perform its duties without any involvement by Canada.



5. [bookmark: _Toc50722598][bookmark: _Toc390173945][bookmark: _Toc209619583]Purpose

Purpose

5.1 The purpose of this Land Code is to set out the principles, rules and administrative structures that apply to ʼNa̱mǥis First Nation Land and by which the ʼNa̱mǥis First Nation will exercise authority over that Land in accordance with the Framework Agreement. 	Comment by Samantha Webster: Add 4.2 from original LC

[bookmark: _Toc50725075]	Comment by Holly Vear: This has already been done, so don’t need to include this reference. 

6. [bookmark: _Toc50722599][bookmark: _Toc390173946][bookmark: _Toc209619584]Description of ʼNa̱mǥis First Nation Land

ʼNa̱mǥis First Nation Land

6.1 ‘Namgis First Nation Land that is subject to this Land Code is the Land described in Appendix “A” of this Land Code and any other reserve lands or Interests that are made subject to this Land Code in accordance with this Land Code. 

Addition to ʼNa̱mǥis First Nation Land

6.2 [bookmark: _Ref139028698]In accordance with any request made by ʼNa̱mǥis First Nation, the Minister may, by order, set apart as a reserve, for the use and benefit of ʼNa̱mǥis First Nation, any lands the title to which is vested in Canada, and provide in the order that the lands are ‘Namgis First Nation Land.
	Comment by Holly Vear: I recommend leaving these sections more general and not limit the instances where ‘Namgis might request that new land be added to reserve. 
Application of Land Code 

6.3 Before the lands referenced under section 7.2 are transferred to Canada by the ʼNa̱mǥis First Nation or a third party for the purpose of being set apart as a reserve, or before the lands are set apart as a reserve, the ʼNa̱mǥis First Nation may, in accordance with its Land Code:

(a) grant interests or land rights in and licences in relation to the lands, and

(b) enact zoning or other laws within the scope of the Framework Agreement in relation to the lands;

that will come into force only if and when the lands become ʼNa̱mǥis First Nation Land.  

Amendment to the Description of Land

6.4 [bookmark: _Hlk8380076]As of the date of any Council Resolution or ministerial order adding land to ʼNa̱mǥis First Nation Land, the description of ʼNa̱mǥis First Nation Land in this Land Code will be deemed to be amended to add the description of ʼNa̱mǥis First Nation Land set out in the Council Resolution or order.

Additional Lands

6.5 Council shall hold a Meeting of Members prior to the amendment of the description of ʼNa̱mǥis First Nation Land subject to this Land Code.

	Comment by Holly Vear: Under the Framework Agreement, ISC is involved to add land to reserve before the land can come under the Land Code; these provisions suggest that ‘Namgis can change the land description on their own. I recommend keeping these sections less detailed so as not to restrict ‘Namgis in the future. 
[bookmark: _Toc50722600][bookmark: _Toc390173947][bookmark: _Toc50725076][bookmark: _Toc209619585]PART 2
[bookmark: _Toc50722601][bookmark: _Toc50725077][bookmark: _Toc390173948][bookmark: _Toc209619586]‘NAMGIS FIRST NATION LEGISLATION 
[bookmark: _Toc50725078]

7. [bookmark: _Toc50722602][bookmark: _Toc390173949][bookmark: _Toc209619587]Law-Making Powers

Council may make Land laws

7.1 Council may, in accordance with this Land Code, make Land laws respecting:

(a) the development, conservation, protection, management, use and possession of ʼNa̱mǥis First Nation Land;

(b) Interests and Licences in relation to ʼNa̱mǥis First Nation Land; and  

(c) any matter necessary or ancillary to the making of Land laws in relation to the ʼNa̱mǥis First Nation Land.

Examples of Land laws

7.2 [bookmark: _Ref205991612]For greater certainty, Council may make Land laws including:

(a) regulation, control and prohibition of zoning, Land use, subdivision control and Land development;

(b) the creation, regulation and prohibition of Interests and Licences in relation to ʼNa̱mǥis First Nation Land;

(c) environmental assessment and protection; 

(d) provision of local services in relation to ʼNa̱mǥis First Nation Land and the imposition of equitable user charges; 

(e) enforcement of Land laws; and

(f) provision of services for the resolution, outside the courts, of disputes in relation to ʼNa̱mǥis First Nation Land.
[bookmark: _Toc50725079]
Regulatory Instruments

7.3 For greater certainty, in addition to Land laws, Council may make other regulatory instruments, including rules, regulations, standards, codes and policies.

Laws that affect Interests

7.4 [bookmark: _Ref205991078]Subject to Parts 4 and 8 [Protection of Land and Dispute Resolution], if, on reasonable grounds, Council, or its delegate, believes that complying with a Land law will impose a significant economic burden on a person who acquired an Interest before the coming into force of the 2019 Land Code, Council, or its delegate, may exempt that person from complying with all or part of the Land law.


8. [bookmark: _Toc390173950][bookmark: _Toc50722603][bookmark: _Toc390173951][bookmark: _Toc209619588]Law-Making Procedure

Introduction of Land laws

8 [bookmark: _Ref424139321]
8.1 A proposed Land law may be introduced at a duly convened meeting of Council by:

(a) the Chief;

(b) a Councillor; or

(c) the representative of the Lands Management Advisory Committee, or other body or authority composed of Members, that may be authorized by Council to do so. 

Rationalization of Proposed Land law

8.2 Any proponent shall submit a written explanation of the reason for the proposed Land law. 

Lands Management Advisory Committee Review

8.3 [bookmark: _Hlk8398746]Council shall refer a proposed Land law to the Lands Management Advisory Committee for review and comment, unless the Lands Management Advisory Committee is the proponent.

Procedure upon receipt of Proposed Land law

8.4 [bookmark: _Ref205996964]Upon receipt of a proposed Land law, Council may:

(a) table the proposed Land law for further review or for enactment;

(b) request that the proponent provide further information or attend before a future meeting of Council to speak to the proposed Land law;

(c) undertake or direct the preparation of a draft Land law concerning matters raised in the proposed Land law, for consideration by Council; or

(d) [bookmark: _Ref205996951]reject the proposed Land law and provide a written rationale in accordance with subsection 8.10 [Procedure upon Council declining a proposed law].

Tabling and posting
of proposed Land laws

8.5 [bookmark: _Ref424139357]Before a proposed Land law may be enacted, Council shall: 

(a) table the proposed Land law at a duly convened meeting of Council held at least forty-two (42) days before the proposed law is to be enacted;	Comment by Holly Vear: Consider removing the time limit to provide more flexibility. 

(b) post it in public places and publish it online;

(c) carry out any required Member engagement, including obtaining Member approval, in accordance with Part 3;

(d) deposit the proposed Land law with the Lands Management Advisory Committee; 

(e) review comments and recommendations, provided by the Lands Management Advisory Committee; and 

(f) take any other steps to give notice of the proposed Land law that Council may consider appropriate. 

Urgent matters 

8.6 [bookmark: _Ref424139372]Council may enact a Land law without the preliminary steps ordinarily required, if Council is of the opinion that the Land law is needed urgently for public health and safety or to protect ʼNa̱mǥis First Nation Land or the Members however this Land law expires one hundred and twenty (120) days after its enactment unless re-enacted in accordance with the required preliminary steps.

Approval of Land laws

8.7 Subject to this Land Code, a Land law is approved by a quorum of Council at a duly convened meeting of Council open to the Members.	Comment by Holly Vear: Sections 8.5 and 8.6 sets out the steps that must be undertaken before Council can approve so no need to include this. 


Certification of Land laws

8.8 [bookmark: _Toc50725080]The original copy of any approved Land law or resolution concerning ʼNa̱mǥis First Nation Land shall be signed by a quorum of Council. 

Land laws taking effect 

8.9 A Land law enacted by Council takes effect on the date of its enactment or such later date as specified in the Land law. 	Comment by Samantha Webster: 7.4 from existing LC - Also need appeal process?	Comment by Samantha Webster: a. If Council acts under paragraph 7.3.d and decides not to pass the proposed law, it will provide a written rationale which must identify reasons why Council decided to decline the proposed law; and, if Council deems it appropriate, identify any modifications and/or changes that could be made to the proposed law that would increase the likelihood that Council may pass the proposed law

Procedure upon Council declining a proposed law

8.10 [bookmark: _Ref205993146]If Council rejects a proposed Land law under  subsection 8.4 (d), Council will provide a written rationale which identifies Council’s reasons for rejecting the proposed law; and, if Council deems it appropriate, identify any modifications and/or changes that could be made to the proposed law that would increase the likelihood that Council may advance the proposed law. 


9. [bookmark: _Toc50722604][bookmark: _Toc390173952][bookmark: _Toc209619589]Publication of Land Code and Land Laws	Comment by Samantha Webster: This section OKAY

Publication 

9 
9.1 All Land laws, this Land Code, and any enacted amendments to the Land Code, shall be published:

(a) in the minutes of the Council meeting at which it was enacted;

(b) by posting a copy of the Land Code and Land law, as soon as practicable after enactment, in a location within the administrative office of ʼNa̱mǥis First Nation accessible to all Members, as soon as practicable after enactment and for a period of not less than thirty (30) days thereafter; 

(c) by posting a copy of the Land Code and Land law online; and 

(d) by any additional method as Council may consider appropriate.

Registry of Land laws

9.2 Council shall cause to be kept, at the administrative offices of the ʼNa̱mǥis First Nation, a register containing the Land Code, all Land laws and resolutions, including Land Laws and resolutions that have been repealed or are no longer in force. 

Copies for any 
Person

9.3 Any person may obtain a copy of the Land Code, a Land law or resolution.


10. [bookmark: _Toc209619590]Enforcement of Land Laws	Comment by Samantha Webster: Keep here in New Version- Original LC has this under Other Matters

Enforceability of Land laws

10 
10.1 To enforce its Land Code and its Land laws, ʼNa̱mǥis First Nation shall have the power to:

(a) establish offences that are punishable on summary conviction;

(b) provide for fines, imprisonment, restitution, community services, and alternate means for achieving compliance;

(c) establish comprehensive enforcement procedures consistent with federal and provincial law, including inspections, searches, seizures and compulsory sampling, testing and the production of information; and

(d) provide for the collection of non-tax debts, fees or charges owed to ʼNa̱mǥis First Nation using taxation collection remedies made under ʼNa̱mǥis First Nation taxation laws, if the First Nation has enacted taxation laws or by-laws under another act of Parliament.  	Comment by Samantha Webster: Look at wording here 	Comment by Samantha Webster: No intention to tax members?

Agreement for Recovery of Fines

10.2 ʼNa̱mǥis First Nation may enter into agreements with other governments or government agencies to collect any fines, debts, fees or other penalties imposed by its Land Code or First Nation laws.

Prosecuting Offences

10.3 For the purpose of prosecuting offences, ʼNa̱mǥis First Nation may:

(a) retain its own prosecutor; 

(b) enter into an agreement with the province to arrange for a provincial prosecutor; and 

(c) make laws with respect to the appointment and authority of justices of the peace.
[bookmark: _Toc50722606][bookmark: _Toc390173955][bookmark: _Toc50725082]



[bookmark: _Toc209619591]PART 3   
[bookmark: _Toc50722607][bookmark: _Toc50725083][bookmark: _Toc390173956][bookmark: _Toc209619592]MEMBERSHIP MEETINGS AND APPROVALS

[bookmark: _Toc50722608][bookmark: _Toc50725084]
11. [bookmark: _Toc390173957][bookmark: _Toc209619593]Participation of Members

Participation of Members

11 
11.1 Every Member is entitled to participate in a Meeting of Members.


12. [bookmark: _Toc390173958][bookmark: _Toc209619594]Participation of Eligible Voters

Participation of Eligible Voters

12 [bookmark: _Toc50725085]
12.1 Every Eligible Voter is entitled to participate in Member approvals. 


13. [bookmark: _Toc209619595]Meeting of Members and Membership Approval Procedure

Notice of meeting

13 [bookmark: _Ref205906522]
13.1 [bookmark: _Ref206002558]Council shall give 30 days written notice of a Meeting of Members and any matter requiring Member approval at a meeting of Members, and include in the notice:

(a) the date, time and place of the meeting; 

(b) a brief description of the matter to be discussed;

(c) a brief description of any matter that requires Member approval; and

(d) other information and material that Council considers appropriate.  

Special Circumstances

13.2 Despite subsection 13.1, in the case of emergency or special circumstances where Council determines that waiting the 30-day notice period for Members to consider a matter could be prejudicial to the best interests of ‘Namgis First Nation, Council may call a Meeting of Members with less than thirty (30) days’ notice if

(a) notice is delivered in accordance with subsection 13.4 [Manner of Notice]; and
(b) direct phone calls are made to all Elders for whom ‘Namgis First Nation administration has phone numbers.	Comment by Holly Vear: Can we define this term? Is it over a specific age, or another understanding?

Additional Reminder

13.3 When convening a Meeting of Members, ‘Namgis First Nation will aim to provide an additional reminder of the time, location and topic of the meeting, in whatever methods deemed appropriate, according to the following timelines:	Comment by Holly Vear: I don’t recommend imposing specific timelines in the Land Code as it raises chances of a challenge, even though this provision doesn’t legally obligate ‘Namgis to do this. 


(a) fourteen (14) days before the meeting; and; 
(b) four (4) days before the meeting.
			
Manner of notice

13.4 [bookmark: _Ref205906541]Notice of a Meeting of Members shall be given to the Members before the meeting or vote, by: 

(a) written notice posted in key administrative and community locations on ‘Namgis First Nation Land, which may include the ‘Namgis administration building, the ‘Namgis community services building, the ‘Namgis Health Centre, the ‘Namgis Elders Centre, the ‘Namgis Council Hall, and such other places as Council decides; 

(b) providing the notice to Members and taking reasonable steps to locate and inform Members who reside on and off-reserve; 

(c) posting the notice online; and

(d) [bookmark: _Ref205997166]additional methods Council considers appropriate.

13.5 Without limiting subsection 13.4(d), the following additional methods may be used to give notice to Members: 
(a) where the ‘Namgis administration has a phone number for a Member, by automated phone call to that number;
(b) direct phone calls to Members; 

(c) direct phone calls to Elders;

(d) information package mail-out;

(e) posting on social media;

(f) door to door campaign on ‘Namgis First Nation Land, and

(g) in-person meetings with identified interest groups.

Contents of Public Notice

13.6 Any Public Notice distributed to the Members should be written in plain language.


Permission of Council

13.7 A person, other than a Member, authorized by Council may attend a meeting of Members.

Informed Decision 

13.8 Council may schedule more than one meeting of Members as may be necessary to ensure that Members are well informed before making a decision on a proposed Land law or Land matter. 


14. [bookmark: _Toc390173959][bookmark: _Ref424036096][bookmark: _Toc209619596]Meetings of Members

 Membership Meetings	Comment by Samantha Webster: Membership Meetings ? 

14 [bookmark: _Ref424134118]
14.1 Council shall call a meeting of Members prior to:

(a) enacting a Land law respecting a community plan or subdivision plan; 

(b) making a decision concerning any development affecting a heritage site or an environmentally sensitive property;

(c) enacting a Land law respecting environmental assessment and protection; 

(d) enacting a Land law respecting the transfer and assignment of rights and Interests in ʼNa̱mǥis First Nation Land;

(e) enacting a Land law respecting family homes and matrimonial interests on ʼNa̱mǥis First Nation Land;

(f) enacting a Land law respecting the rate and criteria for the payment of fees or rent for ʼNa̱mǥis First Nation Land; 

(g) enacting a Land law respecting the rights and procedures on Community Expropriation; and 

(h) respecting any other matter, Land law or class of law that Council, by Resolution, declares to be subject to this section.




[bookmark: _Toc50725087]No Quorum

14.2 No quorum or minimum level of participation is required at a meeting of Members.
[bookmark: _Toc50725088][bookmark: _Toc50722610]

11 [bookmark: _Toc390173961]
12 
13 
14 
14.1 
14.2 
14.3 
14.4 
13 
14 
15. [bookmark: _Toc209619597]Members Approval 

Member approval 

15 [bookmark: _Ref436671842]
15.1 Member approval shall be obtained for the following:

(a) any master Land use plan;	Comment by Samantha Webster: Make consistent with existing LC

(b) any new grant or disposition of an Interest or Licence in any ʼNa̱mǥis First Nation Land exceeding a term of fifteen (15) years;

(c) any renewal of a grant or disposition of an Interest or Licence in any ʼNa̱mǥis First Nation Land that extends the original term beyond fifteen (15) years; 

(d) any grant or disposition of any non-renewable natural resources on any ʼNa̱mǥis First Nation Land exceeding a term of five (5) years;	Comment by Samantha Webster: Original LC does not reference this? Remove?? Ask Holly	Comment by Holly Vear: The extraction of non-renewable resources can be disruptive and sometimes controversial to communities, which has led First Nations to seek approval from their Members before authorizing any projects that exceed five years. It is up to ‘Namgis whether to keep this provision, or to revise the threshold for Member approval. 

(e) any deletion of a heritage site; 

(f) any voluntary exchange of ʼNa̱mǥis First Nation Land; and

(g) any other matter, Land law or class of law that Council, by resolution, declares to be subject to this section.


Exceptions

15.2 [bookmark: _Ref139716091]Member approval is not required for 

(a) an Allotment; 

(b) an easement, right of way or permit 

i. granted by Council for utilities, including telecommunications, water, electricity, natural gas, sewer services and ancillary services, or

ii. granted by an Allotment-holder for the purpose of granting another Allotment-holder access to their land-locked lot.

(c) a Life Estate that complies with this Land Code and with a Land law respecting family homes and matrimonial interests; or

(d) for the sole purpose of accessing home financing for an Allotment-holder’s personal use, a Leasehold granted by the Allotment holder to themselves in accordance with subsection 35.3, and a subsequent mortgage granted in the Leasehold. 



Method of Voting

15.3 Member approval shall be obtained by one or more of the following methods:

(a) voting at established polling locations;	Comment by Holly Vear: Should this include voting at polling stations?	Comment by Samantha Webster: Yes

(b) show of hands;

(c) mail-in ballot;

(d) alternative voting methods, such as electronic and telephone voting; or 

(e) any other method outlined in voting policies.

Approval by Majority

15.4 [bookmark: _Ref8403887]A matter shall be considered approved if a majority of fifty percent plus one (50%+1) of participating Eligible Voters cast a vote in favour of the matter.  

Increased threshold 

15.5 [bookmark: _Ref424130319]Despite 15.4, Council may, by resolution prior to a vote, do either or both of the following:

(a) establish a percentage of Eligible Voters who must participate in the vote in order for the result to be binding; 

(b) require that a percentage greater than fifty percent (50%) of participating Eligible Voters must approve the matter in order to obtain Member approval. 


16. [bookmark: _Toc390173962][bookmark: _Toc390173963][bookmark: _Toc50722612][bookmark: _Toc390173964][bookmark: _Toc209619598]Ratification Votes

Member approval
by Ratification vote

16 
16.1 Member approval by ratification vote shall be obtained for an amendment to this Land Code.

Exceptions

16.2 Member approval by ratification vote is not required for:

(a) an amendment to the description of Land of this Land Code;

(b) revisions to this Land Code made pursuant to section 43; and

(c) an amendment to, or renewal of, the Individual Agreement.






Ratification process

16.3 Any ratification vote required under this Land Code may be conducted in a similar manner as the ʼNa̱mǥis First Nation Community Ratification Process, which was used to ratify this Land Code. 

Approval by Majority

16.4 [bookmark: _Ref8403854]A matter shall be considered approved if a majority of fifty percent plus one (50%+1) of participating Eligible Voters cast a vote in favour of the matter. 

Increased threshold 

16.5 Despite 16.4, Council may, by resolution prior to a vote, do either or both of the following:

(a) establish a percentage of Eligible Voters who must participate in the vote in order for the result to be binding; 

(b) require that a percentage greater than fifty percent (50%) of participating Eligible Voters must approve the matter in order to obtain Member approval. 

Policies Consultation, Approval 
and Ratification

16.6 For greater certainty, Council may make Land laws or policies respecting: 

(a) Meetings of Members;

(b) community consultations; 

(c) Member approvals; 

(d) ratification votes; and

(e) any other matter, that Council, by resolution, declares to be subject to part 3 of this Land Code.  

[bookmark: _Toc49923250][bookmark: _Toc49923421][bookmark: _Toc49967619][bookmark: _Toc50722613][bookmark: _Toc50725089][bookmark: _Toc390173965]
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[bookmark: _Toc50725091]
17. [bookmark: _Toc209619601][bookmark: _Toc50722615][bookmark: _Toc390173967][bookmark: _Ref424134669]Environment and Cultural Heritage Resources

Interim environmental assessment procedures
17 
17.1 Until Council enacts environmental assessment and protection laws, ’Namgis First Nation will comply  with the environmental assessment requirements  set out in Annex ‘F’ of the Individual Agreement, and any replacement requirements enacted by Canada.

Interim Use of British Columbia Heritage Conservation Act
17.2 Until Council enacts a cultural heritage resource protection Las, it shall follow the British Columbia Heritage Conservation Act or other applicable legislation.

18. [bookmark: _Toc209619602]Prohibited Activities
Prohibited activities
18 
18.1  Subject to any Land law with more specific provisions, all of the following are prohibited on ʼNa̱mǥis First Nation Land:

(a) dumping spilling, discharging, releasing or depositing any substance, liquid or gas, that is noxious, hazardous, polluting, deleterious or harmful to human health or the environment;

(b) any other activities resulting in contamination on ʼNa̱mǥis First Nation Land or contaminants affecting the natural resources on ʼNa̱mǥis First Nation Land; and

(c) any activities that have the potential to damage or otherwise impact any ʼNa̱mǥis First Nation cultural sites or artifacts, including culturally modified trees.

19. [bookmark: _Ref205894902][bookmark: _Toc209619603]‘Namgis First Nation’s Expropriation of an Interest or Licence

Conditions to Community Expropriation

16 
17 
19 
19.1 ʼNa̱mǥis First Nation may only acquire an Interest or Licence in ʼNa̱mǥis First Nation Land, or in any building or other structure on that land, if the acquisition qualifies as a Community Expropriation, which requires the following conditions be met:

(a) ‘Namgis First Nation has made a good faith effort to acquire, by mutual agreement, the Interest or Licence; 

(b) the purpose of the acquisition is for necessary community works or other ʼNa̱mǥis First Nation purposes, including a fire hall, sewage or water treatment facility, community center, public works, utilities, roads, schools, daycare facility, hospitals, health-care facility, and retirement home; and

(c) the acquisition is made in accordance with this section 19, the Framework Agreement and any Land law enacted for the purpose of establishing the rights and procedures for such acquisitions.

Expropriation Land laws

19.2 Before proceeding to make a Community Expropriation, Council shall enact a Land law respecting the rights and procedures for community expropriations, including provisions addressing: 

(a) taking possession of the Interest or Licence; 

(b) transfer of the Interest or Licence; 

(c) notice of expropriation and service of the notice of expropriation; 

(d) entitlement to compensation;

(e) determination of the amount of compensation; and 

(f) the method of payment of compensation.

Public report

19.3 [bookmark: _Ref456780476]Before ʼNa̱mǥis First Nation expropriates an Interest or Licence, it shall make a public report on the reasons justifying the expropriation. 

Member notification

19.4 In the case of an expropriation of a Member’s Interest this section 19, the affected Member or Members shall receive notification of the expropriation within a reasonable time prior to the release of the public report. 

Rights that may not 
be expropriated 

19.5 In accordance with clause 17.6 the Framework Agreement, ‘Namgis First Nation is not entitled to expropriate an Interest of Canada or the province in ʼNa̱mǥis First Nation Land.

Compensation for 
rights and Interests

19.6 ʼNa̱mǥis First Nation shall, in accordance with its Land laws and the Framework Agreement: 

(a) serve reasonable notice of the expropriation on each affected holder of the Interest or Licence to be expropriated; and 

(b) pay fair and reasonable compensation to the holders of the Interest or Licence being expropriated. 

Compensation calculations 

19.7 In accordance with clause 17.4 the Framework Agreement, ʼNa̱mǥis First Nation shall calculate the total value of the compensation under this section based on the heads of the compensation set out in the Expropriation Act (Canada).

Market value

19.8 The “market value” of an expropriated Interest or Licence is equal to the amount that would have been paid for the Interest or Licence if it had been sold by a willing seller to a willing buyer under no duress.


Neutral evaluation to Resolve Disputes

19.9 The resolution of disputes concerning the right of the ʼNa̱mǥis First Nation to expropriate shall be determined by neutral evaluation, in the same manner as provided in part IX of the Framework Agreement, and the sixty (60) day period referred to in the Framework Agreement shall be applied, as appropriate in the circumstance, by the neutral evaluator.

Arbitration to resolve
Disputes

19.10 The resolution of the following disputes shall be determined by arbitration, in the same manner as provided in part IX of the Framework Agreement: 

(a) disputes concerning the right of a holder of an expropriated Interest or Licence to compensation; and  

(b)	disputes concerning the amount of the compensation.
[bookmark: _Toc50725094]

20. [bookmark: _Toc390173969][bookmark: _Ref424130235][bookmark: _Toc209619604][bookmark: _Toc50722618]Voluntary Exchange of ʼNa̱mǥis First Nation Land 

Conditions for a land 
exchange


20 [bookmark: _Ref424140663]
20.1 The ʼNa̱mǥis First Nation may agree with another party to exchange a parcel of ʼNa̱mǥis First Nation Land for a parcel of land from that other party in accordance with this Land Code and the Framework Agreement. 

No effect

20.2 A land exchange is of no effect unless it receives Member approval in accordance with this Land Code and with clause 14.2 of the Framework Agreement.  

Land to be received

20.3 [bookmark: _Ref424130677]No land exchange may occur unless the land to be received in the exchange meets the following conditions: 

(a) it shall be equal to or greater than the area of the ʼNa̱mǥis First Nation Land to be exchanged;

(b) [bookmark: _Ref424130685]it shall be at least comparable to the appraised value of the ʼNa̱mǥis First Nation Land; and 

(c) it shall become a reserve and ʼNa̱mǥis First Nation Land subject to this Land Code.

Negotiators

20.4 The person who will have authority to negotiate a land exchange agreement on behalf of the ʼNa̱mǥis First Nation shall be designated by resolution.

Additional land

20.5 The ʼNa̱mǥis First Nation may negotiate to receive other compensation, such as money or other additional parcels of land, in addition to the parcel which is intended to become a reserve. Such other parcels of land may be held by the ʼNa̱mǥis First Nation in fee simple or some other manner.

Federal Consent

20.6 [bookmark: _Ref424130709]Before the ʼNa̱mǥis First Nation concludes a land exchange agreement, it shall receive a written statement from Canada clearly stating that Canada:

(a) consents to set apart as a reserve the land to be received in exchange, as of the date of the land exchange or such later date as Council may specify; and 

(b) consents to the manner and form of the exchange as set out in the exchange agreement.

Community notice 

20.7 Once negotiations on the land exchange agreement are concluded, Council shall provide the following information to Eligible Voters before the vote: 

(a) a description of the ʼNa̱mǥis First Nation Land to be exchanged; 

(b) a description of the land to be received in the exchange; 

(c) a description of any other compensation to be exchanged; 

(d) a report of a certified land appraiser setting out that the conditions for the land to be received in the exchange have been met; 

(e) a copy or summary of the exchange agreement; and 

(f) a copy of Canada’s consent.


Process of land 
exchange

20.8 The land exchange agreement shall provide that:

(a) the other party to the exchange must transfer to Canada the title to the land which is to be set apart as a reserve; 

(b) Council must pass a resolution authorizing Canada to transfer title to the ʼNa̱mǥis First Nation Land being exchanged, in accordance with the exchange agreement; 

(c) a copy of the instruments transferring title to the relevant parcels of land must be registered in the First Nation Lands Register; and

(d) the land to be set apart as a reserve has been subject to an environmental audit, and clearance or remediation as necessary, or that Council is satisfied that adequate provisions have been made for such clearance or remediation at no cost to ʼNa̱mǥis First Nation, and with full indemnification to ʼNa̱mǥis First Nation.
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21. [bookmark: _Toc209619607]Conflict of Interest or Appearance of Conflict of Interest

Application of rules

21 
21.1 The conflict of interest rules in this Land Code apply to the following persons: 

(a) each member of Council who is dealing with any matter before Council that is related to ʼNa̱mǥis First Nation Land; 

(b) each person who is an employee of the ʼNa̱mǥis First Nation dealing with any matter that is related to ʼNa̱mǥis First Nation Land; 

(c) each member of the Dispute Resolution Panel; and 

(d) each person who is a member of a board, committee or other body of the ʼNa̱mǥis First Nation dealing with any matter that is related to ʼNa̱mǥis First Nation Land.

Duty to report and 
abstain

21.2 [bookmark: _Ref424140770]If there is any actual or apparent financial, familial or personal conflict of interest in the matter being dealt with, the person: 

(a) shall disclose the interest to Council, or the board, committee or other body as the case may be; 

(b) shall not take part in any deliberations on that matter or vote on that matter; and

(c) shall remove themselves from the proceedings.

Apparent conflict of interest 

21.3 A person has an apparent conflict of interest if there is a reasonable perception, which a reasonably well informed person could properly have, that the person’s ability to deliberate or decide on the matter has been affected by his or her private interest or the private interest of an Immediate Relative.

Inability to act 

21.4 If the board, committee or other body is unable to act due to a conflict of interest, the matter shall be referred to Council.  

Meeting of Members

21.5 If Council is unable to vote on a matter due to a conflict of interest, Council may refer a matter, a proposed Land law or resolution to a community meeting of Members.

Specific Conflict
situations

21.6 [bookmark: _Ref424130779]Not more than two (2) members from the same Immediate Family shall be concurrent members of the Lands Management Advisory Committee in cases where it is comprised of five (5) or more members. In situations where the Lands Management Advisory Committee consists of less than five (5) members, not more than one (1) member from the same Immediate Family shall be concurrent members of the Lands Management Advisory Committee. 

Disputes

21.7 [bookmark: _Ref206001410]Subject to Council developing a policy or a dispute resolution law, a dispute regarding a potential conflict of interest may be referred to a dispute resolution process in accordance with Part 8 with the agreement of the person who is alleged to have an actual or perceived conflict of interest. 

Other laws

21.8 [bookmark: _Toc50725098]For greater certainty, Council may develop a policy or enact laws to further implement this section. 


22. [bookmark: _Toc50722622][bookmark: _Toc390173973][bookmark: _Ref206001868][bookmark: _Ref206002736][bookmark: _Toc209619608]Financial Management

Application

22 
22.1 This section 22 applies only to financial matters relating to ʼNa̱mǥis First Nation Land and natural resources. 

Financial policies

22.2 Council may, in accordance with this Land Code, develop, adapt or adopt financial management laws or policies, including:

(a) regulating the receipt, management and expenditure of moneys, including transfer payments, all capital and revenue moneys received from Canada, all Land revenue, and moneys received from a grant or disposition of any Interest or Licence in relation to ʼNa̱mǥis First Nation Land and natural resources;
  
(b) managing financial records and accounts; 

(c) preparing financial statements and audits; 

(d) preparing and implementing budgets and annual presentation of budgets; 

(e) determining the general investment strategy; 

(f) contract notes, loans and other indebtedness; 

(g) establishing fees, fines, charges and levies; and 

(h) establishing and maintaining a recordkeeping system that ensures confidentiality, security of records and document retention.

Administrative structure

22.3 Council shall establish the administrative structure: 

(a) to implement all financial policies and procedures;

(b) to oversee the day to day operational responsibilities for managing moneys related to ʼNa̱mǥis First Nation Land and natural resources;

(c) to ensure the accuracy of the accounting records;

(d) to reconcile, review and approve bank statements;

(e) to present the annual budgets to Members;

(f) to present annually an audit of the financial statements to the Members; and 

(g) to prepare the annual report to Members.   


23. [bookmark: _Toc50722625][bookmark: _Toc50725101][bookmark: _Toc390173974][bookmark: _Toc209619609]Annual Report

Publish annual report

23 
23.1 Council, on behalf of the ʼNa̱mǥis First Nation, shall publish an annual report on Land matters. 

Contents

23.2 The annual report shall include: 

(a) an annual review of ʼNa̱mǥis First Nation Land and natural resources management;

(b) annual budget in respect of land matters; 

(c) a copy and explanation of the audit as it applies to ʼNa̱mǥis First Nation Land; and 

(d) [bookmark: _Toc50722626][bookmark: _Toc50725102]any other matter as determined by Council or Lands Management Advisory Committee. 



[bookmark: _Toc390173975]
24. [bookmark: _Toc209619610]Access to Information

Access 

24 
24.1 Any person may, during normal business hours at the main administrative office of the ʼNa̱mǥis First Nation, have reasonable access to:

(a) the register of Land laws; 

(b) the auditor’s report; and 

(c) the annual report on Land and natural resources.

Copies for Members

24.2 Any Member, upon payment of reasonable copying expenses, may obtain a copy of the auditor’s report, annual report or Law. 

Electronic copies for members

24.3 Any Member may obtain a digital copy of any auditors report, annual report, or land Law.

Access to records 

24.4 Any person authorized by Council may inspect the financial records of ʼNa̱mǥis First Nation related to ʼNa̱mǥis First Nation Land.
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(m) [bookmark: _Toc479597403][bookmark: _Toc479597615][bookmark: _Toc1734183][bookmark: _Toc1734381][bookmark: _Toc8400900][bookmark: _Toc205990915][bookmark: _Toc206002640][bookmark: _Toc206065389][bookmark: _Toc206072156][bookmark: _Toc209619621]
(n) [bookmark: _Toc479597404][bookmark: _Toc479597616][bookmark: _Toc1734184][bookmark: _Toc1734382][bookmark: _Toc8400901][bookmark: _Toc205990916][bookmark: _Toc206002641][bookmark: _Toc206065390][bookmark: _Toc206072157][bookmark: _Toc209619622]
(o) [bookmark: _Toc479597405][bookmark: _Toc479597617][bookmark: _Toc1734185][bookmark: _Toc1734383][bookmark: _Toc8400902][bookmark: _Toc205990917][bookmark: _Toc206002642][bookmark: _Toc206065391][bookmark: _Toc206072158][bookmark: _Toc209619623]
(p) [bookmark: _Toc479597406][bookmark: _Toc479597618][bookmark: _Toc1734186][bookmark: _Toc1734384][bookmark: _Toc8400903][bookmark: _Toc205990918][bookmark: _Toc206002643][bookmark: _Toc206065392][bookmark: _Toc206072159][bookmark: _Toc209619624]
(q) [bookmark: _Toc479597407][bookmark: _Toc479597619][bookmark: _Toc1734187][bookmark: _Toc1734385][bookmark: _Toc8400904][bookmark: _Toc205990919][bookmark: _Toc206002644][bookmark: _Toc206065393][bookmark: _Toc206072160][bookmark: _Toc209619625]
(r) [bookmark: _Toc479597408][bookmark: _Toc479597620][bookmark: _Toc1734188][bookmark: _Toc1734386][bookmark: _Toc8400905][bookmark: _Toc205990920][bookmark: _Toc206002645][bookmark: _Toc206065394][bookmark: _Toc206072161][bookmark: _Toc209619626]
(s) [bookmark: _Toc479597409][bookmark: _Toc479597621][bookmark: _Toc1734189][bookmark: _Toc1734387][bookmark: _Toc8400906][bookmark: _Toc205990921][bookmark: _Toc206002646][bookmark: _Toc206065395][bookmark: _Toc206072162][bookmark: _Toc209619627]
(t) [bookmark: _Toc479597410][bookmark: _Toc479597622][bookmark: _Toc1734190][bookmark: _Toc1734388][bookmark: _Toc8400907][bookmark: _Toc205990922][bookmark: _Toc206002647][bookmark: _Toc206065396][bookmark: _Toc206072163][bookmark: _Toc209619628]
(u) [bookmark: _Toc479597411][bookmark: _Toc479597623][bookmark: _Toc1734191][bookmark: _Toc1734389][bookmark: _Toc8400908][bookmark: _Toc205990923][bookmark: _Toc206002648][bookmark: _Toc206065397][bookmark: _Toc206072164][bookmark: _Toc209619629]
(v) [bookmark: _Toc479597412][bookmark: _Toc479597624][bookmark: _Toc1734192][bookmark: _Toc1734390][bookmark: _Toc8400909][bookmark: _Toc205990924][bookmark: _Toc206002649][bookmark: _Toc206065398][bookmark: _Toc206072165][bookmark: _Toc209619630]
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25. [bookmark: _Toc209619632]Land Staff

Administration

25 
25.1 Council may delegate administrative authority to staff to carry out functions necessary for day to day administrative operations of Land and natural resources.


26. [bookmark: _Toc209619633]Lands Management Advisory Committee

Lands Management Advisory Committee
established

26 
26.1 Pursuant to the 2019 Land Code, the Lands Management Advisory Committee was established and shall continue to operate for the following purposes:

(a) assist Council with the development of the Land administration system;

(b) advise Council and its staff on matters respecting ʼNa̱mǥis First Nation Land; 

(c) recommend Land laws, resolutions, policies and practices respecting ʼNa̱mǥis First Nation Land to Council;

(d) consult with Members and non-Members on ʼNa̱mǥis First Nation Land issues, and to make recommendations on the resolution of those issues to Council;

(e) oversee community meetings of Members, Member approvals and ratification votes; and

(f) perform such other duties as may be delegated or assigned by resolution or Land law under this Land Code.



Terms of reference

26.2 The Lands Management Advisory Committee will carry out its affairs in accordance with a terms of reference approved by Council that provides for the selection, election, or appointment of Eligible Voters to serve on the Lands Management Advisory Committee, and dealing with such matters as number of members, composition, eligibility, Chair and Deputy Chair, functions of the Chair, term of office, remuneration, conditions of service, termination, vacancies arising during term and such other matters as Council deems appropriate to the operation of the Lands Management Advisory Committee may establish rules for the procedure at its meetings and generally for the conduct of its affairs, not inconsistent with those established by Council.
[bookmark: _Toc50725106]
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[bookmark: _Toc49923257][bookmark: _Toc49923428][bookmark: _Toc49967626][bookmark: _Toc50722636][bookmark: _Toc390173982][bookmark: _Toc209619635]INTERESTS AND LICENCES IN LAND


27. [bookmark: _Toc390173983][bookmark: _Toc390173984][bookmark: _Toc209619636]Revenue from Land and Natural Resources

Determination of 
fees and rent

27 
27.1  The Lands Management Advisory Committee shall, subject to the approval of Council, establish the process and recommend any Land laws, rules and policies for determining:

(a) the fees and rent for Interests and Licences in ʼNa̱mǥis First Nation Land; 

(b) the fees for services provided in relation to any ʼNa̱mǥis First Nation Land; and

(c) the fees and royalties to be paid for the taking of natural resources from ʼNa̱mǥis First Nation Land. 
[bookmark: _Toc50722633][bookmark: _Toc50725109]

28. [bookmark: _Toc390173985][bookmark: _Toc209619637]Registration of Interests and Licences

Enforcement of 
Interest and Licences


28 
28.1 An Interest or Licence in ʼNa̱mǥis First Nation Land created or granted after this Land Code takes effect is not enforceable unless it is registered in the First Nation Lands Register. 

Registration of 
Consent or approval

28.2 [bookmark: _Ref424203410]An instrument granting an Interest or Licence in ʼNa̱mǥis First Nation Land that requires the consent of Council, or Member approval, shall include a form of certificate indicating that the applicable consent or approval has been obtained. 

Duty to deposit

28.3 A copy of the following instruments shall be deposited in the First Nation Lands Register:

(a) any grant of an Interest or Licence in ʼNa̱mǥis First Nation Land; 

(b) any transfer or assignment of an Interest or Licence in ʼNa̱mǥis First Nation Land;

(c) every Land use plan, subdivision plan or resource use plan; 

(d) every Land law: and
 
(e) this Land Code and any amendment to this Land Code. 
[bookmark: _Toc50722634][bookmark: _Toc50725110]
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29. [bookmark: _Toc50722637][bookmark: _Toc390173988][bookmark: _Toc209619638]Limits on Interests and Licences

All dispositions in 
writing


29 
29.1 An Interest or Licence in ʼNa̱mǥis First Nation Land may only be created, granted, disposed of, assigned or transferred by a written document made in accordance with this Land Code and any relevant Land law.

Standards 

29.2 Council may establish mandatory standards, criteria and forms for Interests and Licences in ʼNa̱mǥis First Nation Land.

Improper
Transactions void

29.3 A deed, lease, contract, instrument, document or agreement of any kind, whether written or oral, by which the ʼNa̱mǥis First Nation, a Member or any other person purports to grant, dispose of, transfer or assign an Interest or Licence in ʼNa̱mǥis First Nation Land after the date this Land Code takes effect is void if it contravenes this Land Code.

Natural Resources 

29.4 Unless explicitly included by an instrument granting an Interest or Licence, the Interest or Licence does not include any right to any natural resources on or under that ‘Namgis First Nation Land.



30. [bookmark: _Toc390173989][bookmark: _Toc50722638][bookmark: _Toc50725114][bookmark: _Toc390173990][bookmark: _Toc209619639]Existing Interests

Continuation of 
existing Interests and Licences

29 
30 
30.1 [bookmark: _Toc50725115]Any Interest or Licence in ʼNa̱mǥis First Nation Land that existed when this Land Code takes effect will, subject to this Land Code, continue in force in accordance with its terms and conditions.

Voluntary amendment or replacement of
existing Interests and Licences 

30.2 For greater certainty, the terms of a designation or surrender made under the Indian Act do not restrict the ability of the ʼNa̱mǥis First Nation and third parties, a Member or non-Member, by agreement, to modify an Interest or Licence or to have the Interest or Licence replaced by a new Interest or Licence issued under this Land Code.

Replacing the role of the Minister 

30.3 Immediately upon the coming into force of this Land Code, Canada transfers to ʼNa̱mǥis First Nation all the rights and obligations of Canada as grantor in respect of existing Interests and Licences in or in relation to ʼNa̱mǥis First Nation Land.

Unregistered Interests 

30.4 A policy shall be established as soon as practical after the coming into force of the Land Code to accommodate unregistered Interests.


31. [bookmark: _Toc50722639][bookmark: _Toc390173991][bookmark: _Toc209619640]New Interests and Licences

Authority to make
Dispositions 

31.1 Council may, on behalf of ʼNa̱mǥis First Nation, grant:

(a) Interests and Licences in ʼNa̱mǥis First Nation Land, including certificates of possession, Allotments, leases, permits, easements and rights-of-way; and 

(b) Licences or permits to take natural resources from ʼNa̱mǥis First Nation Land, including cutting timber or removing minerals, stone, sand, gravel, clay, soil or other substances.

32 
Conditional grant

31.2 The grant of an Interest or Licence may be made subject to the satisfaction of written conditions.

Role of the Lands 
Committee

31.3 The Lands Management Advisory Committee shall advise Council on the granting of Interests or Licences and may be authorized to act as a delegate of Council under this section.


32. [bookmark: _Toc390173992][bookmark: _Toc209619641]Interests of Non-Members

[bookmark: _Toc50725116]Grants to non-Members
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30 
31 
32 
32.1 A transfer or other disposition of all or any part of an Interest or Licence in ʼNa̱mǥis First Nation Land to a person who is not a Member shall not be effective unless and until it is confirmed by a resolution of Council.
[bookmark: _Toc50722640]

33. [bookmark: _Toc390173993][bookmark: _Toc390173994][bookmark: _Toc209619642]Certificates of Possession or Member Interests

Application

33 
33.1 For greater certainty, certificates of possession or Member Interests previously issued under the Indian Act shall continue to exist after the coming into force of this Land Code. 

[bookmark: _Toc50722641][bookmark: _Toc50725117]
34. [bookmark: _Toc390173995][bookmark: _Ref205895786][bookmark: _Toc209619643]Allotment of Land to Members

Policies and procedures 
for Allotment of Land

34 
34.1 [bookmark: _Ref205895848]Subject to the provisions of this Land Code, Council in consultation with the Lands Management Advisory Committee shall establish Land laws, policies and procedures governing Allotments to Members. 

Allotment

34.2 Council may, in accordance with this Land Code and a Land law, policy and procedures established under subsection 34.1,

(a) grant an Allotment to a Member; and 

(b) issue a certificate of entitlement for the Allotment to a Member.

No Allotment of Land 
to non-Members

34.3 A person who is not a Member is not entitled to an Allotment or to hold a permanent Interest in ʼNa̱mǥis First Nation Land. 

Member authority to grant Interest or Licence in Allotment 

34.4 [bookmark: _Ref208497144]A Member holding an Allotment may grant a Leasehold, easement, permit, Licence or, subject to subsection 34.6, a Life Estate, in the Allotment by written instrument if

(a) the Member is the sole lawful possessor of the Allotment, or that every other Member who jointly holds the Allotment states in writing that they do not oppose the transaction, except where a Member joint holder cannot be located after reasonable attempts according to an applicable Land law, bylaw or policy; 

(b) there is a proper legal description of the land underlying the Allotment, and, if required by ‘Namgis First Nation or a lender, the land has been surveyed and the survey registered or recorded in the First Nation Lands Register;

(c) the Member states in writing that the terms of the written instrument will not violate any agreement with a person who has, or will have, an Interest in the lands affected, or any portion thereof, or the Member has obtained the written consent of the Interest holder.


Member authority to grant Leasehold or easement to themself

34.5 A Member granting a Leasehold or easement that complies with subsection 34.4 may grant that Interest to themself in the same manner as to another person.

Life Estate

34.6 [bookmark: _Ref208497003]A Member’s grant of a Life Estate under subsection 34.4 must comply with any applicable rules in a Land law respecting family homes and matrimonial interests.




35. [bookmark: _Toc390173996][bookmark: _Toc50722642][bookmark: _Toc50725118][bookmark: _Toc390173997][bookmark: _Toc209619644]Transfer and Assignment of Interests


Consent of Council 

35.1 [bookmark: _Ref208492210]Council’s written consent is required before an Interest in ‘Namgis First Nation Land may be transferred or assigned, except for: 

(a) a transfer between Members; 

(b) a transfer that occurs by operation of law, including a transfer of estate by testamentary disposition; 

(c) a transfer in accordance with a Land law respecting family homes and matrimonial interests; or

(d) a transfer or assignment to a third-party of a Leasehold that has been seized due to the default of a charge or mortgage of the Leasehold in accordance with subsections 36.8 and 36.9.

Administrative oversight

35.2 Subsection 35.1 does not prevent ‘Namgis from enacting a Land law or making a policy providing that ‘Namgis will only register a transfer of an Interest if ‘Namgis verifies a transferee’s eligibility to hold an Interest or to require the transferee acknowledge receipt of the Interest and the associated rights and liabilities.  


[bookmark: _Toc50722643][bookmark: _Toc50725119][bookmark: _Toc390173998]
36. [bookmark: _Toc209619645]Limits on Mortgages and Seizures

Protections

36 
36.1 In accordance with the Framework Agreement, the following provisions of the Indian Act, as amended from time to time, continue to apply to the ʼNa̱mǥis First Nation Land:

(a) section 29;

(b) section 87;

(c) subsection 89(1); and

(d) subsection 89(2).

Mortgage of Allocated Land 

36.2 An Allotment may be subject to a mortgage or charge, but only to a Member or, the ʼNa̱mǥis First Nation with the express written consent of Council.

Mortgage of 
Leasehold
with consent

36.3 A Leasehold may be subject to charge or mortgage, but only with the express written consent of Council.  

Time limit

36.4 The term of any charge or mortgage of a Leasehold shall not exceed the term of the lease. 

Default in mortgage

36.5 In the event of default in the terms of a charge or mortgage of a Leasehold, the Leasehold is not subject to possession by the chargee or mortgagee, foreclosure, power of sale or any other form of execution or seizure, unless:

(a) the charge or mortgage received the written consent of Council;

(b) the charge or mortgage was registered in the First Nation Lands Register; and 

(c) a reasonable opportunity to redeem the charge or mortgage is given to Council on behalf of ʼNa̱mǥis First Nation. 

Power of redemption

36.6 [bookmark: _Ref424134308]Subject to prior redemption by the lessee or Member, Council may redeem the charge or mortgage from the charger or mortgagor in possession and shall thereupon acquire all the rights and Interests of the charger or mortgagor and of the lessee or Member for all purposes after the date of the redemption. 

Waiver of redemption

36.7 [bookmark: _Toc50725120]Council may waive its right to redemption for any charge or mortgage of a Leasehold. 

Council fails to redeem

36.8 [bookmark: _Ref146275547]If Council fails to exercise its power of redemption with respect to a Leasehold within the required time, then the chargee or mortgagee may seize the Leasehold and subsequently transfer or assign that Interest to a third party without the consent of Council or any other approval required for a transfer or assignment of a Leasehold under a Land law.

Third party charge or mortgage of Leasehold

36.9 [bookmark: _Ref151730541]If a Leasehold is seized and transferred or assigned to a third party in accordance with subsection 36.8, the third party may grant a charge or mortgage in respect of that Leasehold without Council’s consent or any other approval for a charge or mortgage under a Land law if:

(a) the charge or mortgage is obtained within sixty (60) days of the transfer or assignment of the Leasehold; 

(b) the chargee or mortgagee in respect of the mortgage qualifies as an “approved lender” for Canada Mortgage and Housing Corporation insured mortgages;

(c) the mortgage is for the purpose of purchasing the Leasehold or construction or repair of the Leasehold; 

(d) the principal amount secured by the mortgage does not exceed the total value of the Leasehold or the construction or repair costs, as the case may be; and

(e) the mortgage amortization period does not exceed thirty (30) years. 



37. [bookmark: _Toc50722644][bookmark: _Toc390173999][bookmark: _Toc209619646]Residency and Access Rights

Right of residence
 
37 
37.1 The following persons have a right to reside on ʼNa̱mǥis First Nation Land:

(a) [bookmark: _Ref424205601]Members and their Spouses and children;
[bookmark: _Ref424205611]
(b) Members with a registered Interest in ʼNa̱mǥis First Nation Land; 

(c) any invitee of a Member referred to in clause (a) or 0; 

(d) lessees and permittees, in accordance with the provisions of the granting instrument; and 

(e) a person authorized in writing by Council, Lands Management Advisory Committee or by a Land law.

Right of Access

37.2 The following persons have a right of access to ʼNa̱mǥis First Nation Land: 

(a) a lessee and his or her invitees; 

(b) a person granted a right of access under a permit; 

(c) ʼNa̱mǥis First Nation Members and their Spouses and children and his or her invitees; 

(d) a person who is authorized by a government body or any other public body, established by or under an enactment of the ʼNa̱mǥis First Nation, Parliament or the province to establish, operate or administer a public service, to construct or operate a public institution or to conduct a technical survey provided that the person received written authorization from Council; or 

(e) a person authorized in writing by Council or Lands Management Advisory Committee or by a Land law.

Public access 

37.3 Any person may have access to ʼNa̱mǥis First Nation Land for any social or business purposes, if:

(a) the person does not trespass on occupied Land and does not interfere with any Interest in Land; 

(b) the person complies with all applicable laws; and 

(c) no resolution has been enacted barring that person. 

Use of Roads 

37.4 Any person may have the right of access to ʼNa̱mǥis First Nation public roads, subject to this Land Code and Land laws. 

Trespass 

37.5 Any person, who resides on, enters or remains on ʼNa̱mǥis First Nation Land, other than in accordance with a residence or access right under this Land Code, is guilty of an offence.

Civil remedies

37.6 All civil remedies for trespass are preserved.

[bookmark: _Toc50725121]
38. [bookmark: _Toc50722645][bookmark: _Toc390174000][bookmark: _Toc209619647]Transfers on Death

Indian Act application
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38.1 Subject to any Land laws on family homes and matrimonial interests, until ʼNa̱mǥis First Nation exercises jurisdiction in relation to wills and estates, the provision of the Indian Act dealing with wills and estates shall continue to apply with respect to Interests in ʼNa̱mǥis First Nation Land.

Registration of transfer
 
38.2 A person who receives an Interest in ʼNa̱mǥis First Nation Land by testamentary disposition or succession in accordance with a written decision of the Minister, or his or her designate, pursuant to the Indian Act, is entitled to have that Interest registered in the First Nation Lands Register.
 
Disposition of Interest

38.3 [bookmark: _Toc50725122]If no provision has been made by the deceased Member of the disposition of the Interest to another Member, the following rules apply:

(a) the Minister or his or her delegate may make application to Council requesting that an instrument evidencing lawful possession or occupation of ʼNa̱mǥis First Nation Land be issued; or 

(b) a certificate for an Interest or other instrument may be issued in accordance with procedures established by Council, or application of the Minister or his or her delegate, if the beneficiary or purchaser is a Member of the ʼNa̱mǥis First Nation.


39. [bookmark: _Toc50722646][bookmark: _Toc390174001][bookmark: _Ref424130047][bookmark: _Ref424134190][bookmark: _Ref424203282][bookmark: _Toc209619648]Family Homes and Matrimonial Interests Land Law

Development of rules 
and procedures 

39 
39.1 [bookmark: _Hlk8399296]Council has the power to enact Land laws that apply during a conjugal relationship, when that relationship breaks down or on the death of a Spouse, respecting:

(a) the use, occupancy and possession of family homes on ʼNa̱mǥis First Nation Land; 

(b) the division of the value of any Interests held by Spouses in or to structures and lands on ʼNa̱mǥis First Nation Land: and

(c) the period of cohabitation in a conjugal relationship to qualify as a Common–Law Partnership.
  
Enactment of rules 
and procedures

39.2 The rules and procedures contained in family homes and matrimonial Interests Land laws shall be developed by the Lands Management Advisory Committee in consultation with the Members.

Additional Provisions

39.3 Family homes and matrimonial Interests Land Laws may include:

(a) provisions for administrating those laws;

(b) despite subsection 89 (1) of the Indian Act, provisions for enforcing, on ʼNa̱mǥis First Nation Land, an order of a court or a decision made or an agreement reached under those laws; and 

(c) procedures for amendment and repeal of those laws. 

Notice of Land Laws

39.4 Council will provide, to the provincial Attorney General, notice of its intent to make family homes and matrimonial Interests Land laws and, upon enactment, provide a copy of those laws to the Attorney General. 
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40. [bookmark: _Toc209619651]Purpose
[bookmark: _Toc50722649]
Informal Resolution to Disputes

40.3 
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40.3 
40.1 ʼNa̱mǥis First Nation intends that wherever possible, a dispute in relation to ʼNa̱mǥis First Nation Land will be resolved through informal discussion by the parties to the dispute and nothing in this Part is intended to limit the parties’ ability to resolve the dispute informally.

Application of this Part to disputes

40.2 Subject to subsection 40.3, this Part applies to:
(a) disputes involving a Member who claims an Interest;

(b) disputes involving a person who has a dispute with another person or with ʼNa̱mǥis First Nation in relation to the possession, use or occupation of ʼNa̱mǥis First Nation Land;

(c) ʼNa̱mǥis First Nation when disputing the possession, use or occupation of ʼNa̱mǥis First Nation Land; and 

(d) subject to section 21.7, disputes about whether or not a person is in a conflict of interest as set out in this Land Code.


Disputes that cannot be resolved under this Part

40.3 [bookmark: _Ref205907713]This Part does not apply to disputes of decisions
(a) relating to housing allocation; or

(b) relating to Council’s grant or refusal to grant an Interest in ʼNa̱mǥis First Nation

Resolution of disputes that originated before Land Code

40.4 Disputes that originated before this Land Code came into effect may be decided under this Part, at the discretion of Council. 

Mediation

40.5 Parties that have been unable to resolve a dispute through informal discussion in accordance with subsection 40.1 may attempt to resolve the dispute through mediation, in accordance with the following procedure:
(a) the parties to the dispute shall jointly select a mediator within thirty (30) days of the dispute not being resolved by informal discussion;

(b) if the parties are unable to agree on a mediator, the parties may request the British Columbia International Commercial Arbitration Centre to appoint a mediator; and

(c) the mediator to the dispute shall set the rules and procedures for the mediation. 


Arbitration

40.6 [bookmark: _Ref205907897]If the parties are unable to resolve the dispute through informal discussion or mediation, or the parties are not able to agree on a mediation process, the parties may attempt to resolve the dispute through arbitration, or one or more parties to a dispute may give written notice of its intention to submit the dispute to arbitration to the other party or parties (the “Notice”) in accordance with the following procedure:
(a) [bookmark: _Ref205907899]the parties to the dispute shall jointly select an arbitrator within thirty (30) days of the parties agreeing to refer the dispute to arbitration or the date of the Notice;

(b) [bookmark: _Ref205907914]if the parties are unable to agree on an arbitrator, or the party or parties giving notice within the time set out in paragraph (a), may request the British Columbia International Commercial Arbitration Centre to appoint an arbitrator; and

(c) the arbitrator of the dispute shall set the rules and procedures for the arbitration.

40.7 The Decision of an arbitrator jointly selected by the parties under subsection 40.6(a) or appointed subsection 40.6(b) shall be final and binding on the parties.

Assumption of Costs

40.8 Subject to any ruling by an arbitrator jointly selected by the parties under subsection 40.6(a) or appointed subsection 40.6(b), all parties to a dispute shall bear their own costs in any dispute resolution process they undertake.

ʼNa̱mǥis First Nation not liable for costs

40.9 For greater certainty, ʼNa̱mǥis First Nation shall not be liable or responsible for the costs of any dispute resolution process under this Part where ʼNa̱mǥis First Nation is not a party.
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	Comment by Samantha Webster: Original Land Code has Referendum procedures - is this necessary to include?	Comment by Holly Vear: This Land Code uses the term ratification vote, which is done for amendments to the Land Code. 
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41. [bookmark: _Toc50722655][bookmark: _Toc390174013][bookmark: _Toc209619654]Liability

Liability Coverage Laws

44 
45 
46 
47 
41.1 Council may enact laws providing for limits on liability, defences and immunities to any person or entity in respect of any act or omission occurring in the exercise of a power or the performance of a duty under this Land Code or under a Land law.

Liability Limitations

41.2 The limits on liability, defences and immunities in a Land law shall be no greater than those that would apply to a person or entity performing a similar duty under the laws of the province. 

Extent of coverage

41.3 Council shall arrange, maintain and pay insurance coverage for its officers and employees engaged in carrying out any matter related to ʼNa̱mǥis First Nation Land to indemnify them against personal liability arising from the performance of those duties and determine the extent of the insurance coverage.
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Application of the 
Criminal Code 

45 
46 
47 
48 
42.1 [bookmark: _Ref424135084]Unless some other procedure is provided for by a Land law, the summary conviction procedures of part XXVII of the Criminal Code, as amended from time to time, apply to offences under this Land Code or under a Land law.
[bookmark: _Hlk488840971]
Fines & Imprisonment 

42.2 [bookmark: _Ref424135074]Unless some other procedure is provided for by a Land law, any person who commits an offence under this Land Code or under a Land law is liable to a fine not to exceed five thousand ($5,000) and to a term of imprisonment not to exceed six months or to both fine and imprisonment, provided however, that offences related to ʼNa̱mǥis First Nation environmental protection laws may carry penalties consistent with similar environmental protection laws in force in Canada.


43. [bookmark: _Toc390174016][bookmark: _Ref424130348][bookmark: _Toc209619656][bookmark: _Toc50722658][bookmark: _Toc50725134]Revisions to Land Code

Revisions

43.1 A ratification vote is not required for revisions made to this Land Code that do not change the substance of this Land Code. Council may, from time to time, arrange and revise this Land Code. Revisions include:

(a) an amendment of the description of ʼNa̱mǥis First Nation Land subject to this Land Code;

(b) a reference in this Land Code to a clause in another act or document that was amended and resulted in clause renumbering;

(c) a reference in this Land Code to an Act or parts thereof that have expired, have been repealed or suspended;

(d) changes in this Land Code as are required to reconcile seeming inconsistencies with other acts; 

(e) minor improvements in the language as may be required to bring out more clearly the intention of the ʼNa̱mǥis First Nation without changing the substance of this Land Code; and

(f) correct editing, grammatical or typographical errors.


44. [bookmark: _Toc390174017][bookmark: _Toc209619657]Commencement	Comment by Samantha Webster: Original LC references ratification date Sept 4 , 2018. Should we include this?

Preconditions  

44.1 This Land Code shall take effect when Eligible Voters approve this Land Code in accordance with sections 10 and 11  of the 2019 Land Code. 
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Description of the ʼNa̱mǥis First Nation Land

This description of land is a reference to Annex “G” of the Individual Agreement:

· Alert Bay I.R. 1 (07050)
· Alert Bay I.R. 1A (07051)
· Ar-ce-wy-ee I.R. 4 (07054)
· Ches-la-kee I.R. 3 (07053)
· Ksui-la-das I.R. 6 (07056)
· Kuldekduma I.R. 7 (07057)
· Nimpkish I.R. 2 (07052)
· O-tsaw-law I.R. 5

